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- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
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DETAILED ACTION 

This is a first office action in response to application no. 10/656,828 filed on September 
5 th 2003 in which claims 1-8 are presented for examination. 



Claim Rejections - 35 USC § 101 

1. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

The USPTO "Interim Guidelines for Examination of Patent Applications for Patent 
Subject Matter Eligibility" (Official Gazette notice of 22 November 2005), Annex IV, 
reads as follows: 

Descriptive material can be characterized as either "functional descriptive material" or "nonfunctional 
descriptive material." In this context, "functional descriptive material" consists of data structures and 
computer programs which impart functionality when employed as a computer component. (The 
definition of "data structure" is "a physical or logical relationship among data elements, designed to 
support specific data manipulation functions." The New IEEE Standard Dictionary of Electrical and 
Electronics Terms 308 (5th ed. 1993).) "Nonfunctional descriptive material" includes but is not limited 
to music, literary works and a compilation or mere arrangement of data. 

When functional descriptive material is recorded on some computer-readable medium it becomes 
structurally and functionally interrelated to the medium and will be statutory in most cases since use of 
technology permits the function of the descriptive material to be realized. Compare In re Lowry, 32 
F.3d 1579, 1583-84, 32 USPQ2d 1031, 1035 (Fed. Cir. 1994) (claim to data structure stored on a 
computer readable medium that increases computer efficiency held statutory) and Warmerdam, 33 
F.3d at 1360-61 , 31 USPQ2d at 1759 (claim to computer having a specific data structure stored in 
memory held statutory product-by-process claim) with Warmerdam, 33 F.3d at 1361, 31 USPQ2d at 
1760 (claim to a data structure per se held nonstatutory). 

In contrast, a claimed computer-readable medium encoded with a computer program is a computer 
element which defines structural and functional interrelationships between the computer progrgm and 
the rest of the computer which permit the computer program's functionality to be realized, and is thus 
statutory. See Lowry, 32 F.3d at 1583-84, 32 USPQ2d at 1035. 
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2. Claims 7-8 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter as follows. 

Claim 7 defines a recording medium embodying functional descriptive material. 
However, the claim does not define a computer-readable medium or memory and is 
thus non-statutory for that reason (i.e., "When functional descriptive material is recorded 
on some computer-readable medium it becomes structurally and functionally 
interrelated to the medium and will be statutory in most cases since use of technology 
permits the function of the descriptive material to be realized" - Guidelines Annex IV). 
That is, the scope of the presently claimed recording medium can range from paper on 
which the program is written, to a program simply contemplated and memorized by a 
person. The examiner suggests amending the claim to embody the program on 
"computer-readable medium" or equivalent in order to make the claim statutory. Any 
amendment to the claim should be commensurate with its corresponding disclosure. 

It is suggested that the applicant amends to the claim as follows: 

"A computer readable medium embodied with a computer executable program...". 

Claim 8 defines a computer executable program embodying functional descriptive 
material. However, the claim does not define a computer-readable medium or memory 
and is thus non-statutory for that reason (i.e., 'When functional descriptive material is 
recorded on some computer-readable medium it becomes structurally and functionally 
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interrelated to the medium and will be statutory in most cases since use of technology 
permits the function of the descriptive material to be realized" - Guidelines Annex IV). 
That is, the scope of the presently claimed computer executable program can range 
from paper on which the program is written, to a program simply contemplated and 
memorized by a person. The examiner suggests amending the claim to embody the 
program on "computer-readable medium" or equivalent in order to make the claim 
statutory. Any amendment to the claim should be commensurate with its 
corresponding disclosure. 

It is suggested that the applicant amends to the claim as follows: 

"A computer executable program embodied in a computer readable medium 

Claim Rejections - 35 USC §102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in a patent granted on an application for patent by another filed in the 
United States before the invention thereof by the applicant for patent, or on an international application 
by another who has fulfilled the requirements of paragraphs (1), (2), and (4) of section 371(c) of this 
title before the invention thereof by the applicant for patent. 

The changes made to 35 U.S.C. 102(e) by the American Inventors Protection Act 
of 1999 (AIPA) and the Intellectual Property and High Technology Technical 
Amendments Act of 2002 do not apply when the reference is a U.S. patent resulting 
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directly or indirectly from an international application filed before November 29, 2000. 
Therefore, the prior art date of the reference is determined under 35 U.S.C. 102(e) prior 
to the amendment by the AIPA (pre-AlPA 35 U.S.C. 102(e)). 

4. Claims 1-8 are rejected under 35 U.S.C. 102(e) as being anticipated by McCart 
et al. (US Patent Application Publication no. 2006/0098282 A1). 

Regarding claims 1 , and 6-8, McCart discloses the same image processing apparatus 
comprising first detecting means for detecting image pairs each taken in a continuous 
shooting mode among a plurality of images (See [0056, lines 2-5]), second detecting . 
means for detecting image pairs each taken consecutively within a predetermined time 
among the plurality of images (See [0056, lines 5-7), presenting means for presenting, 
to a user the image pair detected by at least one of the first detecting means or the 
second detecting means (See [0060, lines 6-16]), and generating means for setting one 
of the two images comprising a selected image pair selected by the user among the 
image pairs presented by the presenting means as an image for the left eye and the 
other one of the two images as an image for the right eye, and generating image data 
for displaying a stereoscopic image (See [0061]). 

As per claims 2-3, most of the limitations of these claims have been noted in the above 
rejection of claim 1 . In addition, McCart further determines a degree of similarity 
between the two images (See [0061]). 
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As per claim 4, most of the limitations of this claim have been noted in the above 
rejection of claim 1 . In addition, the user operation is further disclosed in McCart [0016]. 

As per claim 5, most of the limitations of this claim have been noted in the above 
rejection of claim 1 . In addition, the computer disclosed in [0060, lines 6-12], inherently 
includes a recording medium. 

5. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Swift et al. (US Patent no. 6556236) teaches intelligent method and system for 
producing and displaying stereoscopically-multiplexed images of three-dimensional 
objects for use in realistic stereoscopic viewing thereof in interactive virtual reality 
display environments. 

Taylor et al. (US Patent no. 6980690) teaches image processing apparatus. 

lizuka et al. (US Patent no. 6657655) teaches stereoscopic-image display apparatus. 

Lyons et al. (US Patent Application Publication no. 2004/0247174 A1) teaches image 
processing apparatus. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Gims S. Philippe whose telephone number is (571) 272- 
7336. The examiner can normally be reached on M-F (10:30-7:00). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Dastouri Mehrdad can be reached on (571) 272-7418. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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